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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether, when a forfeiture of 
a bail bond has been declared and later set aside pefore an 
indictment is returned, an indictment and conviction for 
failing to surrender on the basis of the forfeiture should 


be allowed to stand. 


2. The question is whether a person can legally be 


convicted of failing to surrender after a forfeiture of bond 
when he was given no notice of the forfeiture and had no 


knowledge of it. 


JOHN i. FAANCO, 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United 
States District Court for the District of Columbia, Walsh, 
Leonard P., J., entered January 23, 1964, sentencing Appellant 
to three (3) to nine (9) months imprisonment on a jury verdict 
of guilty as indicted for violating 18 U.S.C. $3146, "bail jump- 
ing.” 
Appellant was granted leave to proceed on appeal in 
forma pauperis by the United States District Court for the 
District of Columbia, and was appointed counsel by this Court. 

Jurisdiction of this Court is invoked pursuant to 
the Act of June 25, 1948, c.646, 62 Stat. 929, 28 U.S.C. 81291. 

STATEMENT OF CASE 

John R. ‘Franco was convicted in 1962 in Criminal 
Case No. 429-61, in the United States District Court for the 
District of Columbia for a violation of 18 U.S.C. 81341 (mail 
fraud) and was sentenced to six to eighteen months imprisonment. 
He appealed to the United States Court of Appeals for the 
District of Columbia Circuit (No. 17,051). 

He applied to the District Court to be released on 
bond pending appeal but was denied. Thereafter this Court 


granted Appellant's request for the setting of a bond, and on 


July 27, 1962, this Court entered an Order setting a Three 


Thousand Dollar ($3,000) bond. Appellant was then released 


from jail on bond on August 18, 1962 (Tr. 54). 


Baie 


Appellant's pending appeal was dismissed and his bond 
revoked on April 4, 1963 "without prejudice to reinstatement 
upon proper showing by Appellant." Appellant, however, did not 
receive a copy of the aforementioned Order nor did he receive 
written notice that such an Order had been entered, notwithstand- 
ing the fact that he had written to the Clerk of the Court of 
Appeals several weeks prior to the dismissal his then current 
address in New York City (Court of Appeals File No. 2 
in Case No. 17051; Tr. 293). Appellant first learned that his 
appeal had been dismissed on Apr.30,1963 as a result of an 
F.B.I. Agent appearing at the address which he had forwarded 
to the Clerk of the Court of Appeals, as above noted, and 
notifying his wife of the dismissal (Tr. 290, 291, 294). 

In the meantime, on April 9, 1963, the District Court 
declared his bail bond forfeited and issued a bench warrant for 
Appellant's arrest (Tr. 121). As was the case with the Order 
dismissing the appeal and revoking bond, Appellant received ao 
written notice of the Order of the District Court forfeiting 
the bond and of the issuance of the warrant for his arrest. 
Government counsel stated at the trial that written notices are 
not sent to "a man for whom there is a warrant" (Tr. 156). 
Furthermore, there is no evidence in the record that Appellant 
received any verbal notice at any time that his bond had been 
forfeited. 


Promptly upon receiving word of the visit by the 


F.B.I. Agent, Appellant telephoned Mr. Menendez, Deputy Clerk 
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of this Court, to obtain first-hand information about the 
dismissal of his appeal (Tr. 83, 291). The Deputy Clerk con- 
firmed that the appeal had been dismissed and added that it 

was dismissed without prejudice to his right to file for re- 
instatement. Appellant, during this conversation, reminded the 
Clerk of his then current New York address, which he had pre- 
viously forwarded to the Clerk. 

Immediately thereafter, Franco talked by phone to 
Mr. Nebeker, Assistant U. S. Attorney. He told Mr. Nebeker that 
he wished to file for reinstatement of his appeal and that he 
wished to cooperate with the Government. He was told that if 
"he did desire to cooperate" he should report to the nearest 
F.B.I. office and notify the bondsman (Tr. 139). 

Appellant told Mr. Nebeker that he was going to file 
a motion for reinstatement (Tr. 148). subsequently, Appellant 
did file the motion to have his appeal reinstated and the 
Government, on June 7, 1963, asked for an extension of time in 
which to oppose Appellant's motion (Tr. 109). 

After sending notice to Appellant of a hearing on his 
motion scheduled for June 20, 1963,and Appellant not appearing, 
this Court, on June 21, 1963, entered an Order denying Appel- 
lant's motion to reinstate the appeal (Tr. 107,110, 111). 


June 24, 1963, a copy of this Order was mailed to Appellant 


(Tr. 112,113) and on the same day Appellant was taken into 


custody by an P.B.I. Agent (Tr. 208). 


Just prior to being taken into custody, Franco had 
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learned of the denial of his motion and had planned to return 
to Washington the next day and surrender himself (Tr. 318). 
Subsequent to his arrest, Appellant was taken before a United 
States Commissioner for a hearing, after which he was returned 
to the District of Columbia and incarcerated in early July,1963. 
On July 9, 1963 the District Court for the District of Columbia, 
McLaughlin, J., set aside the forfeiture of the bond previously 
entered and ordered the remittance of $3,000 to the bondsman 
(File of the District Court in Criminal Case No. 129-61). 

On August 12, 1963 an indictment was returned in the 
District of Columbia against Appellant for a violation of 13 
U.S.C. $3146. After entering a plea of not guilty he was tried 
in the District Court by a jury on December 16-18, 1963 and 
convicted. On January 23, 1964 he was sentenced to imprisonment 
for a period of three to nine months, the sentence to run con- 
secutively to the sentence being served in Criminal Case No. 
429-61. From the aforesaid conviction this appeal was taken. 

Appellant was incarcerated in the District of Columbia 
jail from the time of his return there as above noted until he 
was released on parole in May, 1964. ! 

wTATUTE INVOLVED 

Appellant was convicted of violating the Act of 
August 20, 1954, c. 772, 82, 68 Stat. 748, 18 U.S.C. $3146, 
which reads as follows: "whoever, having been admitted to 
bail for appearance before any United States Commissioner or 
Court of the United States, incurs a forfeiture of the bail and 
willfully fails to surrender himself within thirty days follow- 
ing the date of such rorreiture, shall, if the bail was given 


in connection with a charge of felony or pending appeal or 
certiorari after conviction of any offense, be fined not wore 


Sites 


than $5,000 or imprisoned not more than five years, or both; or, 
if the bail was given in connection with a charge of committing 
a misdemeanor, or for appearance as a witness, be fined not more 
than $1,000.00 or imprisoned not more than one year, or both. 


Nothing in this section shall interfere with or prevent 
the exercise by any court of the United States of its power to 
punish for contempt.” 


STATEMENT OF POINTS 


(1) Appellant's conviction for willfully failing to 


surrender himself after forfeiture of his bail bond should be 
set aside because the forfeiture had been annulled prior to 
his indictment. 
‘With respect to this Point, Appellant 
desires the Court to read the following: 
Tr. 121, 122; "Order Setting Aside For- 
feiture of Bail Bond and for Remitter of 
Penalty", U. S. District Court Criminal 
File No. 429-61. 

(2) In the absence of any evidence in the record 
that Appellant had notice or knowledge that his bond had been 
forfeited his conviction for willfully failing to surrender 
himself after incurring a forfeiture cannot stand. 

With respect to Point 2, Appellant 
desires the Court to read the follow- 
ing: "True Copy" of letter of March 6, 
1963 from Appellant to James Menendez, 
' Deputy Clerk of Court of Appeals, in 
File No. 2 of Court of Appeals Case No. 17, 
051; Tr. 81-84, 87, 107-113, 121-122, 139, 
156, 169, 205, 290-296, 307, 312, 318, 
396-397. 
SUMMARY OF ARGUMENT 
Ee 
Aithough the District Court had declared a forfeiture 


Appellant's bail bond four days after the dismissal of his 
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appeal on his mail fraud conviction, this forfeiture was later 
set aside by the District Court. Having been set aside prior 
to the indictment and trial the forfeiture became void and a 
nullity. 

A prerequisite to the offense of bail jumping, for 
which Appellant was indicted and convicted, is that a forfeiture 
has been incurred. Since the forfeiture upon which the offense 
was based had been set aside and annulled prior to the indict- 
ment and trial, this prerequisite, under the statute, was lack- 
ing. 

Therefore, the judgment of conviction must be over- 
turned. 

TL. 

The statute provides that a person shall be guilty 
of bail jumping if he "willfully" fails to surrender himself 
after incurring a forfeiture of bail. 

In order for his failure to surrender to be willful, 
he must have knowledge that the happening which imposes upon 
him the obligation to surrender has occurred. Furthermore, 
aside from the presence of the term "willfully" in the statute, 
a reasonable interpretation of the statute tesattes that a 
person must be given notice that his appearance is required 


before he can be held to have committed a crime for failure 


to appear. In addition, Appellant's bail bond was conditioned 


on his appearance "when properly called upon to do so." 
However, the record contains no evidence that Ap- 


pellant was notified in any way of the forfeiture of the bond, 
Lee 


the occurrence which, under the statute, necessitated his 
appearance. Appellant denies that he ever received such notice. 

Nor did any official send a notice of his appeal 
dismissal or bond revocation to his then current address, al- 
though he had previously sent it to the Clerk of the Court. 
Nor is there any evidence that his bondsman was ever notified 
of any of the ‘above, although it was the bondsman's duty to 
secure his appearance. 

Finally, Appellant received word via a message to 
his wife that his appeal had been dismissed. He promptly 
phoned the Clerk of the Court and was told that he had a right 
to seek reinstatement, which he did. Even then, he was not 
told that he had a legal obligation to surrender. 

At this point, he prepared and filed a motion for 
reinstatement of his appeal, which was accepted and answered 


py the Government. He believed that this was equivalent to a 


petition for rehearing under kule 26 of this Court and that on 


acceptance it acted, in conjunction with Rule 27(d), to operate 
as a stay of the dismissal. 

Based on the foregoing, Appellant had no knowledge 
that he was required to surrender within thirty days of April 9, 
1963, the date of the forfeiture. 

Consequently, there was no legal basis for his con- 


viction for willfully failing to surrender. 


ARGUMENT 
APPELLANT WAS NOT PROPERLY CONVICTED 
OF FAILING TO SURRENDER HIMSELF AFTEK 
FORFEITURE OF HIS BAIL BOND, BECAUSs 
THE FORFEITURE HAD BEEN SET ASIDE PRIOR 
TO HIS INDICTMENT. 

The crime of bail jumping under Title 18, USiices 
$3146 involves two essential elements. The first is that the 
accused incur a forfeiture of his bail. The second is that he 
willfully fail to surrender himself within thirty days follow- 
ing the date of the forfeiture. 

It is conceded that there had been a forfeiture of 
Appellant's bail - on April 9, 1963. It should be noted, how- 
ever, that there was no Order of forfeiture or any docket entry 
thereon offered in evidence at the trial; the only evidence on 
the point was the statement by Mr. Rosser, Deputy Clerk of the 
District Court, that a bond forfeiture had been declared (Tr.121 

The significant fact about this case, however, is 


that the said forfeiture was set aside by the District Court 


on July 9, 1963, prior to the indictment of Appellant for 


violation of the bail jumping statute. Appellant) was not per- 


mitted to elicit from a prosecution witness the fact that the 
forfeiture had been set aside (Tr. 122). However, the "Order 
Setting Aside Forfeiture of Bail Bond and for Remitter of 

Penalty" is on file in the District Court in its file on Case 


No. 429-61 (Appellant's mail fraud case), which file was marked 


for identification in the trial court as "Government's £xhibit e. 


This Court is authorized to take judicial notice of 


" 


an Order in the file of the Clerk of the District Court. Shafer 
v. Children's Hospital Society of Los Angeles, Cal., 105 U.S. 
App. D.C., 126; Yanish v. Barber, 232 F. 2d 939 (9 Cir. 1956); 
cf. Lark v. west, 182 F. Supp. 794, affd. 110 U.S. App. D.C. 
157, 289 F 2d 898, cert. den. 8o-6. ct. 214, 360.0; S; 865. 
However, if this Court should decline to take judicial 
notice of the Order setting aside the forfeiture, then the Court 
should reverse the conviction because of the error of the trial 
court in refusing to allow a Government witness, as noted above, 
to testify as to the revocation of the forfeiture. The trial 
court also erred in refusing to consider this Order revoking 
the forfeiture, which was in its own file in the mail fraud 
case involving Appellant. 
The trial court committed reversible error because 
evidence that the forfeiture had been set aside is not only 
material to the defense but is proof that one of the essential 


elements of the offense, a forfeiture of the bond, was lacking. 


Migdol v. United States, 298 F 2d 513 (9 Cir. 1961). 


The Migdol case, decided by a unanimous Court; Is 
indistinguishable from the instant case in all essential respects. 
There the accused failed to appear on November 13, 1958 for 
sentencing after conviction for counterfeiting and conspiracy. 

A bench warrant was issued and his bond was ordered forfeited. 
Subsequently he appeared and on January 13, 1959 he was sent- 
enced on the charges of which he had been convicted. Thereafter 


the forfeiture of his bond was set aside. Eight days later he 
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was indicted on a charge of violating Title 18, U.S.C. $3146, 
jumping bail. Appearing with counsel the seaauen. anceree a 
plea of guilty to the charge, which plea was accepted by the 
Court and was the basis for his later sentence. 

On appeal it was held that since the bond forfeiture 
had been set aside prior to the indictment and trial, one of 
the two essential elements of the offense was lacking and, 
therefore, the conviction must be vacated. 

The Court emphasized that the lower court in setting 
aside the forfeiture did not attach any conditions, although 
it was authorized (Fed. R. Crim. P. 46(f)(2)) to do so. It 
could have, for example, imposed a condition that the order 
operate only for the benefit of the surety, and not Appellant. 
S0 also in the case at bar the Order setting aside the forfeit- 
ure was unconditional. If the Court had intended merely that 
the surety should not have suffered the loss of the bond, it 


1 
could have merely ordered the remitter of the bond. 


1. Rule 46(f) of the Federal Rules of Criminal Procedure 
provides: 

"(f) Forfeiture 

"(1) Declaration. If there is a breach of condition of a 
bond, the district court shall declare a forfeiture of the bail. 

"(2) Setting Aside. The court may direct that a forfeiture 
be set aside, upon such conditions as the court may impose, if 
it appears that justice does not require the enforcement of the 
forfeiture. 

"(3) Enforcement. When a forfeiture has not been set aside, 
the court shall on motion enter a judgment of default and ex- 
ecution may issue thereon. ... The motion and such notice of the 
motion as the court prescribes may be served on the clerk of the 
court, who shall forthwith mail copies to the obligors to their 
last known addresses. 


Om 


As the Court said in Migdol, id. at 516, when the 
forfeiture was get aside "it was annulled and made void, just 
as if it had never been." Consequently, the first essentiai 
element of the offense created by the statute is lacking. 

Therefore, the conviction was invalid. 

II. APPELLANT'S CONVICTION OF BAIL JUMPING 

CANNOT STAND IN THE ABSENCE OF EVIDENCE 
THAT HE WAS GIVEN NOTICE OR HAD KNOW- 
LEDGE THAT HIS BAIL BOND HAD BEEN FOR- 
FELTED. 

The record in this case is barren of any evidence 
that Defendant ever had knowledge that his bond had been for- 
feited. There is absolutely no evidence that he was given 
written notice of this fact, though the file of the Court of 
Appeals (File No. 2) in Case No. 17,051 (Appellant's first 
appeal) shows that Appellant notified the Clerk by letter of 
March 6, 1963 of his then current address in New York City 
where he continued to maintain his residence until June 17, 
1963 (Tr. 307). Furthermore, there is no evidence that his 


bondsman was notified of the forfeiture although it is the duty 


of the bondsman to secure his presence when it is desired by 


the Court. cf. United States v. Clatterbuck, 26 F Supp. 297, 


300 (D. Md. 1939). 


"(4) Remission. After entry of such judgment, the court 
may remit it in whole or in part under the conditions applying 
to the setting aside of forfeiture in paragraph (2) of this 
subdivision." 


The first indication Appellant had that the Court 
had taken any action with respect to his appeal was when an 
F.B.I. Agent appeared at his residence address in New York City 
(the address Appellant had furnished the Court of ‘Appeals by 
letter of March 6, 1963), twenty-six days after the Order dis- 
missing the Appeal and notified his wife that there was a bench 
warrant issued for him and thet his appeal had been dismissed 
(Tr. 205). Cn being notified that evening by his wAtes he 
promptly called the Court of Appeals and talked to’ Hr. Menendez, 
the Deputy Clerk, to obtain further information (tr. 82, 83, 87, 
290-296). Immediately after this conversation he had a discus- 
sion with Mr. Nebeker, Assistant U. S. Attorney. Although eacn 
of these officials testified at length, neither of them testified 
that he informed Appellant of the forfeiture of aie bond. Nor 
is there any evidence elsewhere in the record that Appellent 
received even verbal notice that the bond had been declared 
forfeited. 

During the trial the Government emphasized the dis~ 
missal of the appeal and the revocation of the ond (Tr. 55, 
81-82, 396-397) and treated the forfeiture as though it was not 
of any consequence. No Order of forfeiture by the District 
Court or any docket entry thereon was offered in evidence. In 
fact, only one reference to the forfeiture Appea te in evidence: 
Mr. Rosser, Clerk of the District Court was asked if a forfeiture 


had been declared and he responded affirmatively (Tr. lel). 


When he was asked on cross-examination if the forfeiture had 
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been set aside the Government objected to the question and the 


de 
Court sustained the objection (Tr. 122). 


The statute under which Appellant was convicted, how- 
ever, makes the incurring of a forfeiture of bond a prerequisite 
to the offense. The crime consists of willfully failing to 
surrender oneself after incurring a forfeiture of bail bond. 

A person cannot ‘willfully' fail to surrender unless he has 
knowledge that the happening which obligates him to surrender 
has occurred. 

As the Court held in United States v. Clatterbuck, 
supra, a case concerned with the question, vel non, of willfull 
default for non-appearance in court for trial, "The word 
/Willfull_7 clearly implies an act done intentionally, knowingly 
and purposely." (Emphasis added.) In this case, the Court 
found there was no willfull default due to a lack of notice, 
even though the accused was four months late in appearing for 
trial. 

In United States v. Libichian, 113 F 2d 368 (7 Cir. 
1940), the Court held, as in the Clatterbuck case, that if a 
person does not have notice that his appearance in court is 
required his failure to appear cannot be willfull. 


It has been held that lack of notice of required 


appearance of an accused is sufficient to require an order 


vacating the judgment of forfeiture of a bond. In Gibson 

v. State, 204 Okla. 523, 231 P. 2a 649 (1951), the Court 

held that when no notice was given to Defendant, or his at- 
torney, or his bondsman, that his petition for rehearing in 
Criminal Court of Appeals had been overruled and when defend- 
ant has no means of knowing that he is required to appear end 
submit to the judgment of conviction his forfeiture of appeal 
bond must be vacated. 

In Mahoney v. State, 106 Okla. 152, 233 P. 725 (1925) 
it was held that failure to receive notice of the setting of 
the case for trial by defendant was sufficient to require an 
order vacating a judgment of forfeiture entered when defendant 
failed to appear for the trial. In that case the defendant 
was not reached because of a failure in the mails, although 
the defendant had notified his attorney of his address. 

Proceedings to punish for contempt individuals who 
have failed to comply with court orders are closely akin to 
the prosecution in the instant case. The courts have long 
held in these cases that a person could not be guilty of con- 
tempt for failure to comply with a court order unless he was 


served with a copy of the order or had actual knowledge of it. 


Pettibone v. United States, 148 U.S. 197, 13 S.C. 542 (1893), 
In re. Kwelman, 31 F Supp. 23 (E.D. N.Y. 1939); Kelton v. United 
States, 294 F491 (3 Cir. 1923). 

Furthermore, the appeal bond providing for Appellant's 
release pending appeal (Tr. 81) provides that it is "conditioned 
upon his surrendering himself forthwith to the custody of the 
U. S. Marshal for the District of Columbia when properly called 
upon to do so." (mphasis added.) 

Moreover, aside from the fact that the statute con- 
tains the word "willfully", the statute must be construed to 
mean that an essential element of the offense is that the 
person affected has been given notice of the forfeiture. Any 
other construction would render the statute unconstitutional 
as a deprivation of due process of law. Lanzetta v. New Jersey, 


306 U.S. 451, 59 S. Ct. 618 (1938); Wright v. Georgia, 373 U.S. 


284, 83 S. Ct. 1240 (1963); United States v. Reese, 92 U.S. 214, 


23. L.. £4. 563 (1875). 

Therefore, in the absence of evidence that Appellant 
was given notice or had knowledge that a forfeiture had occurred, 
his conviction should not be allowed to stand. 

Although the Government emphasized at the trial the 
dismissal of the appeal and revocation of the bond to the ex- 
clusion of the forfeiture, there was no evidence adduced that 
notice of the revocation or dismissal was sent to Appellant at 
his then current address, which he had previously filed with 


the Court of Appeals (File No. 2 of the Court of Appeals in 
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Case No. 17,051 contains a "True Copy" of a letter, dated 
March 6, 1963, from Appellant to Mr. Menendez calling attention 
to his new address in New York City). 

Nor was he "properly called upon" (to use the words 


of the appeal bond) in his conversation with Court officials 


to surrender himself. Appellant was never inrormed that he hed 


a legal duty to surrender (Tr. 310). 

Mr. Nebeker, in the phone conversation of May 1, 19063, 
told him merely that, since he indicated a desire to "cooperate", 
"the way he should do it was to immediately dughenaes himself 
to the nearest local office of the F.B.I. ..." (Tr, 139). 

Mr. Menendez testified that Franco asked'!him for his 
advice and "I told him that in my position I was not able to 
give him advice; I could not advise him in any wayi" (Tr. 84) 

Nor did they advise him that a bench warrant had 
been issued for him (Tr. 293, 304). In fact, Mr. Nebeker did 
not know that a warrant had been issued as of the time of his 
May lst conversation with Franco (Tr. 169). 

Appellant was informed that the dismissal of the 


appeal was without prejudice to Appellant's right to seek 


reinstatement (Tr. 291). This information meant to him that 


the dismissal was not final and irrevocable. 

As a result he informed Mr. Menendez that he would 
move for reinstatement (Tr. 291) and, acting as his own counsel, 
he filed such a motion on May 29, 1963 (Tr. 312). The Govern- 


ment subsequently answered said motion and it was not until 
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June 21, 1963 that this Court entered an Order denying Appellant's 
motion for reinstatement (Tr. 109). 

Appellant, acting as his own counsel, believed that, 
having the right to move for reinstatement of his appeal, 
the filing of such a motion amounted to a petition for rehearing 
under Rule 26 of the General Rules of this Court. Government 


counsel referred to the motion as a petition for rehearing 


(Tr. 375). He further believed that Rule 27(d) providing the 


stay of a judgment or a mandate of this Court, operated to sus- 
pend the effect of the dismissal of his appeal until the Court 
acted on his motion (Tr. 295, 301, 4 & 5). 

He testified that upon being informed of the action 
of the Court denying his motion, he planned to return to Wash- 
ington and re-enter custody the following day, but was prevented 
from doing so when an F.B.I. Agent came to his home and arrested 
him (Tr. 318). 

Consequently, added to the fact that he was never 
categorically told that he had a duty to surrender, his under- 
standing of the rules of this Court made him secure in his 
belief that he was not, as a result of the dismissal of the 
appeal, obligated to surrender himself. 

Considering all the circumstances, Appellant was not 
given sufficient notice nor did he have sufficient knowledge 
which, under the statute, would require him to surrender himself. 

CONCLUSION 


For the foregoing reasons, the case should be reversed 
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and remanded to the District Court with directions to vacate 


the judgment of conviction and to dismiss the indictment. 


Respectfully submitted, 


rourke J. Sneeha 

200 Davis Building 

1629 K Street, N. W. 
Washington, D. C. 
Attorney for Appellant 
(Appointed by this Court) 


CERTIFICATE OF SERVICE 
I, Rourke J. Sheehan, do hereby certify that a copy OL 
the foregoing "Brief" was hand delivered to the offices of 
the Honorable Devid C. Acheson, U. S. Attorney for the District 


of Columbia, on this 22d day of June, 1964. 
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Unitcu States 


ARGUMENT 


I 


Appellant's first argument (Appellant's Brief, p. 8) was 


an cssential clement of the crime of bail jumping! under 18 

.C. 83146 was lacking because the District Court nad set asidc 
the bond forfciture prior to Appellant's indictment. The authority 
cited for this proposition was the unanimous opinion of the court 

Migdol v. United States, 298 F. 2d 513 (9 Cir. 1961). 

In spite of Appellec's assertions to the contrary (Appellce's 
12 & 13), the principle cnunciated by the Court in 

Migdol is applicable to this appeal. 


fact in both cases is that although: a forfeiture 


+ 


had been declared, it had been set aside by the ‘ prior to the 
indictment. "When the forfeiture was set aside, it was annulled 


and madc void, just as if it had never been." Migdol v United 


the oral motion to set aside the forfciture 
of the penalty (under the provisions of Rule 
Crim. P.) was made by the surety, rather than by Appell 


naa zh 

Migdol,” It argues that the ection taken by the District Court 
striking out the forfeiture is completcly immaterial since the 
motion therefor was not made by the Appellant. 

The government in Migdol made the same argument. that 
Appellce mades here, that the setting aside of the forfeiture "is 
1/ Appellant was not present at the beginning of the proceedings 

respecting the setting aside of the forfeiture but entered 
the courtroom after they had begun. (Tr. 349) 
aeye 


for the benefit of the sureties rather than the principal....and 


that Appellant in this case should not have the benefit of the 


order setting aside the forfciture." Ibid. The Court properly 


answered this argument in these words: "Had the (District) Court 
not intended Appellant to enjoy the benefits of the setting asid. 
of the forfciturc, he was outhorized by Rule 46(f) (2) to impose 
conditions, one of which could have been that his order operate 
enly for the benefit of the sureties, and not Appellant." Ibid. 
as tne Court observed in Migdol, in further answer to the 
claim that the lower court's order was intended only to benefit 
the surety, "Rule 46(f) (4) provides for the remission, even after 
judgment, in whole ‘or in part, of a forfeiture, and this provision 
would seem to provide adequate relief for innocent sureties, as 
distinguished from the defendant principal on a bail bond." Ibiu. 
The Court only mentioned in passing that it was the 


Appellant who moved to strike the forfciture. The fact which the 


ditions in the ordcr to restrict its benefit to the surety alone. 

Mppellee seems to assume that an order of Court must in- 
exorably operate only for the benefit of the person who requestec 
its entry. ly upon this assumption can the order of court in the 
instant case (Appendix to Appellee's Brief) be read as benefiting 
only the surety. Such an assumption, of course, is totally un- 
warranted. 

The simple fact is that the forfeiture was set aside and 
that one of the prerequisites of the offense was, therefore, lack- 


ing. 


II 

In answer to Appellant's argument that he was improperly 
convicted because he had no notice of the declaration of for- 
foiture by the District Court, Appellee says merely thot “This 
contention is frivolous." (Brief for Appellee, p. 14}. 
then procceds to state (Bricf for Appellec, p. 15) thot 
did not surrender within the thirty-day period after He 
reeeived verbal notice of the revocation of his bond ond implic 
thot this is sufficient proof of the commission of the offense. 

apparently Appellee does not recognize any distinction 
petwoen revocation and forfeiture. But the distinction neverthe- 
less exists. The revocation was ordered by this court in the sane 
order in which the appeal was dismissed in case #17,051. The 

orfeiture of the bond was declared by the District Court five 
ays later in accordanee with the provisions of Rule 46(f), Fec. 
R. Crim. P. The importance of the distinction between the two 
lics in the fact that nowhere in the record does it appear that 
Appellant was given notice of the forfeiture declared: by the 
District Court and the offense with which he is charged consists 
of wilfully foiling to surrender after forfeiture, not ofter re- 
vocation. 

Notwithstanding the order of this Court dismissing his 
prior appeal and revoking the bond, it is obvious that Appellant 
would not heve been charged with a violation of 18 U.S.C. $3146 
had the District Court not declared the bond enberted: But for 
all the Appellant knew, no forfeiture had ever been declared. 


Both forfciture of the bond by the District Court ond the sending 


of notice thereof to Appellant were required before Appellant could 


properly be convicted of violation of the statute. 
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The government overlooks the criminal cases eited in 
Appellant's brief (pp. 13-15) in support of the proposition that 
fppellant must have notice of the forfeiture in order to be guilty 
of wilfully failing to surrender. It makes reference to the 
principle that @ person can be deemed to have known thet which he 
could have determined had he made inquiry concerning it. The 
cases cited on the point are, however, civil cases (Bricf for 
fppellee, p. 16). 


Onc criminal: case is cited b yppellee, viz., People v. 
b Seep s Sw 


Davis, 168 Misc. 511, 5 N. Y. S. 2d 411, (Appellee's Bricf, p. 16). 


This is a 1938 case in the Court of General Sessions of New York 
County passing on an application for leave to inspect grand jury 
minutes. Without citing any cases, authorities or reasons, the 
court said in passing that "there are numerous opinions in connec- 
tion with civil actions for forfeiture of bail, which hold that lack 
of notice cither to the defendant or to the surety is not a de- 
fense for the failure to eppear as required under the terms of 
the bond..." 5 N. ¥. S. 2d at 414. In contrast to this case are 
the many cases cited by Appellant, as noted above, (Appellant's 
Bricf, pp. 13-15) where the courts carefully set out their sound 
reasoning in concluding that a defendant must have had notice 
efore his failure to appear or surrender himself can be wilful. 
Appellant argued (Appellant's Brief, p. 15) that it must be 
implied in the bail jumping statute that the person affected shall 
be given notice of the forfeiture to which he is required to 
respond. Despite the government's characterization of this argu- 
ment as a "rather offhand constitutional argument" (Appellee's 


Brief, p. 14), Appellant submits that to construc the statute so ’ 
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that no notice of forfeiture is required to be given the accused 
is to render the statute unconstitutional as repugnant, to the 
due process clause of the Constitution. 

There is no evidence in the record that defendant was 
notified that the Court had declared his bond forfeited. The 
government argues that it was not required to so notify hin. 
the government interprets the statute in such 9 manner that the 
statute 2oes not provide for the defendant receiving acequate 


notice of the conduct which it prohibits. 


The same principle was applicable in the case of Wright v. 


Georgio, 373 U. S. 284 (1963) (Appellant's Brief, p. 15). There 
» breach of the peace statuté gave negroes no notice that play- 
¢ basketball in the public park constituted a violation of low. 

Court hele that in the absence of longuage in the statute to 
violation of law, their conviction must be reverse 

of cunial of duc process. 

CONCLUSION 
Wherefore, Appellant respectfully submits that the case 
should be reversed and remanded with directions to vacate the 


judgment of conviction and dismiss the indictment. 


Rourke J. Sheehan 

200 Davis Building 

1629 K Street, N. W. 
Washington, D. C. 
Attorney for Appellant 
(Appointed by this Court) 
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PETITION FOR REHEARING EN BANC 


On December 17, 1964, a division of this Court, with 
Senior Judge Edgerton dissenting, affirmed Appellant's con- 
viction in the District Court for "bail jimping".in viola- 
tion of 18 U.S.C. §3146. 


The question presented by this case is a novel one, 


not previously decided in this Circuit, and the holding of 
the majority conflicts with a ruling previously entered by 
the Court of Appeals for the Ninth Circuit. For. these 
reasons and for the further reasons set out below, Appellant 
requests that the full Court, sitting en banc, be given an 
opportunity to review the majority holding and reconsider 
the case. 
Ee 

The statute makes the incurring of a forfeiture a 
prerequisite to the offense there set out. However, al- 
though a forfeiture of Appellant's bond had been, declared 


by the District Court, the same Court later entered an 


Order setting aside the forfeiture without reservation. 
This revocation of the forfeiture took place prior to Ap- 
pellant's indictment and trial for failing to surrender 
after a forfeiture. 

In the view of Appellant and the dissenting judge 
(Slip op. 10), the decision by the majority is at variance 


with a unanimous opinion by the Court of Appeals for the 


Ninth Circuit. See Migdol v. United States, 298 F 2d 513 


(9th Cir. 1961). There it was held that "when the forfei- 
ture was set aside, it was annulled and made void, just as 
if it had never been", and therefore could not be "used as 
the foundation for a charge of bail jumping." (Slip op.10) 

The majority acknowledged Migdol (in fact, it is 
the only case cited in the majority opinion), but said that 
it is distinguishable on the ground that the motion to set 
aside the forfeiture in that case was made by the accused, 
whereas in this case it was made by the surety. (Slip op.4) 
Appellant, however, agrees with the dissenting judge that 
the significant fact is not who requested the setting aside 
of the forfeiture, but what was stated in the Order entered 
pursuant to the request. 

In the present case, as in Migdol, the Order va- 
cating the forfeiture was absolute, without condition or 
reservation, although the trial judge was authorized by Rule 
46(f)(2) (F.R.Crim.P) to attach to his Order such conditions 
as he desired. As the Court held in Migdol and as the dis- 
senting judge in this case observed, since the Order setting 


aside the forfeiture was absolute and without any condition 


that it not operate for the benefit of the defendant, it 
should be applied so that the forfeiture is set aside for 
all purposes, not just for certain purposes. Thus, the 
forfeiture should not be construed to survive tne Order 
setting it aside solely for the purpose of supplying 2 neces~- 
sary element for a prosecution under Section 3146. 

In apparent answer to Appellant's argument that 
if the trial court had intended its Order not to operate 
for Appellant's benefit it could have so indicated in the 
Order, the majority states (Slip op. 6) that "there is no 
indication that this is contemplated in the statutory scheme, 
or even that it is proper." However, it would seem that 
when the Rule (Rule 46(f)(2), Fed. R.Crim.P) authorizes the 
attaching of "such conditions as the Court may impose", any 
condition that the Court imposed should be held proper unless 
there is affirmative indication that it is improper. 

The majority states that the construction we urge 
upon the Court would lead to serious consequences because 
“either remissions would rarely be granted or the statutory 
deterrent to bail jumping would be rendered much less effect- 
ive." (Slip op. 7) However, Appellant fails to understand 
why this is so. Under the construction we urge, as approved 
by the Ninth Circuit in Migdol and by the dissenting judge, 
trial judges could continue to grant remissions whenever 
warranted and could prevent defendants from escaping prose- 
cution for bail jumping, if tnat were desired, merely by 


stating in the Order that it should not operate for the bene- 


fit of the defendant (See dissenting opinion, Slip op. 11). 


e238 


In the dissenting opinion (Slip op. 12) there 
appears an analogy between the setting aside of a forfei- 
ture, which is subsequently made the basis for a prosecu- 


tion, and the repealing of a statute. In the latter event, 


the Supreme Court held, in a unanimous opinion by Chief 


Justice Hughes (where the statute involved was the National 
Prohibition Act), "no further proceedings can be had to en- 
force [the statute} in pending prosecutions unless competent 
authority has kept the statute alive for that purpose...." 
United States v. Chambers, 219 U.S. 217, 223 (1934); see 
also Hamm v. City of Rock Hill, 85 s.ct. 384 (1964). Like 
the statute, the forfeiture was stricken by the official 
body which put it into effect. Like the statute, also, it 
should no longer be enforced. 

it. 

In addition to the ground set out above for 
reversal of the conviction, there 4s another ground, which 
the dissenting judge stated he need not reach but which he 
should probably agree with. (Slip op. 13) That is, that 
the Government failed to prove a second essential element 
of tne offense, namely, that the defendant "wilfully" failed 
to surrender within thirty days following the date of the 
forfeiture. 

There is no evidence in the record that Appellant 
ever was told that his bond had been forfeited. Of course, 
a person should not be held to have willfully failed to sur- 
render unless he has knowledge that the forfeiture which 


obligates him to surrender nas been declared. 
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The majority answers this argument (Slip op.7) 
by stating that Appellant had knowledge of the revocation 
of his bond. However, revocation and forfeiture are not one 
and the same and the statute makes tne offense a failure to 
surrender after incurring a forfeiture, not after a revoca- 
tion. 

Nor is it a sufficient answer to this argument 
to say that the statute does not expressly state that the 
defendant must have knowledge of the forfeiture.: As the 
Court held in United States v. Clatterbuck, 26 F. Supp. 297 
(D.Md.1939), “the word [willfull] clearly implies an act 
done intentionally, knowingly and purposely." (Emphasis 
added). See also United States v. Libichian, ies Ry. 20. 360 
(7 Cir. 1940). 7 


Moreover, the majority opinion states (Slip op.8) 


that the information as to the revocation of the bond, indi- 
rectly communicated to Appellant through his wites put the 
Appellant on inquiry about the forfeiture. However, Appellant 
followed up this lead by inquiring promptly of tne Deputy 
Clerk of this Court and the Assistant United States Attorney 
in charge of his appeal but still was not enbornea about a 
forfeiture or that he had a legal obligation Pe. saveended himn- 
self. | 

Therefore, Appellant should not be adjuged guilty 
of willfully failing to surrender after incurring a forfei- 


ture. 


CONCLUSION 

Appellant agrees with the dissenting judge that 
the decision of the majority was erroneous. In addition 
to the decision being of considerable importance to the 
individual involved, it will have a very significant impact 
on future administration in this Circuit of the field of 
law involving bail bonds and forfeitures. Since the ques- 
tion posed is a novel one in this Circuit and the decision 
rendered is in conflict with a decision in tne Ninth Cir- 
cuit, Appellant respectfully submits that it merits the 


consideration of the full Court. 


Rourke J. St, .an 

1629 K Streév, N. 

Suite 200 

Washington, D. C. 

Counsel for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


1. Is appellant’s conviction for bail jumping, based on his 
conduct from April 30 to June 24, 1963, inclusive, at all af- 
fected by the fact that the forfeiture of his bail bond was set 
aside on July 9, 1963, on motion of his surety, after the surety 
had indemnified the United States Marshal for his costs in- 
curred in returning appellant to custody in the District of 
Columbia? 

2. Where the evidence showed that appellant received oral 
notice of the revocation of his bond from three different per- 
sons, which appellant admitted having received, and where 
such notice was manifestly sufficient to put him upon inquiry 
which would have led him to the fact that his bond had been 
forfeited, can he defeat prosecution for bail jumping by claim- 
ing that he never had official notice of the actual forfeiture? 


(1) 


Counterstatement of the casc 
Statute involved. 


Argument: 

1. The setting aside of the forfeiture does not affect the validity 
of appellant’s conviction, and evidence thereof was properly 
excluded 

2, The evidence showed that appellant received oral notice from 
three different persons of the revocation of his bond, and 
appellant udmitted receiving such notice; it was thus un- 
necessary to prove that appellant had notice of the actual 
forfeiture 

Conclusion 
Appendix 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18546 


JoHN R. FRANCO, APPELLANT 
v. 
Unirep Sratres oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a one-count indictment filed August 12, 1963, John R. 
Franco was charged in Criminal Case No. 726-63 with the crime 
of bail jumping in violation of 18 U.S.C. § 3146. He was tried 
by a jury in the District Court before Judge Walsh on Decem- 
ber 16, 17, and 18, 1963. The jury found him guilty as indicted, 
and on January 23, 1964, he was sentenced to be imprisoned 
for a term of three to nine months, to run consecutively to 
another sentence which he was then serving? Leave to appeal 
in forma pauperis was granted by the trial court. 


Background 


Appellant had been previously convicted of fifteen counts 
of mail fraud in Criminal Case No. 429-61 and had noted an 
appeal from that conviction. His appeal was docketed as No. 
17051 in this Court. By order dated July 27, 1962, appellant 
was admitted to bail pending appeal in the amount of $3000, 


2 Appellant was released on parole on May 11, 1964. At last report he 
was “at home” at an address in Southeast Washington, according to infor- 
mation which he furnished to the Clerk of this Court on May 15. 


q) 


2 


and shortly thereafter he effected his release. Some time later 
appellant filed a brief and joint appendix, which in turn elicited 
a motion to dismiss, filed by appellee on December 4, 1962. A 
copy of that motion was served by mail upon appellant at the 
District of Columbia Jail, although appellant had already been 
released on bail. For this reason the Court on March 1, 1963, 
ordered that appellee’s motion be held in abeyance and 
directed appellee to serve appellant with a copy. Appellee 
complied and on March 5 filed a certificate of service showing 
that copies of the motion to dismiss had been served by air 
mail to appellant at two different addresses in Florida. Ulti- 
mately, on April 4, 1963, this Court dismissed the appeal and 
revoked appellant’s bail. The Court noted in its order of dis- 
missal that copies of its March 1 order had been sent by certi- 
fied mail to appellant at four addresses in Miami and Miami 
Beach (including the two listed in appellee’s March 5 certificate 
of service) “which appear in the records in this case as having 
been furnished by appellant” and that “each copy of said order 
was returned to the Clerk with the notation ‘unknown’ on each 
envelope.” The order continued: 


Now, THEREFORE, on consideration whereof, it is 

Orperep by the court that the order entered herein on 
July 27, 1962, admitting appellant to bail pending appeal 
is hereby revoked, and this appeal is hereby dismissed 
without prejudice to reinstatement upon a proper show- 
ing by appellant, and it is 

FurTHER OrpERED by the court that the Clerk is 
hereby directed to issue a certified copy of this order to 
the District Court forthwith? 


— ee 

2On May 31, 1963, appellant filed a motion to reinstate his appeal and to 
vacate the order revoking his bond. Appellee filed an opposition, and the 
motion was set down for a hearing before the Court on June 20. Appellant 
did not appear at that hearing. On June 21, 1963, this Court denied appel- 
lant's motion. Appellant filed in the Supreme Court a petition for a writ 
of certiorari seeking review of this Court’s dismissal of his appeal. The 
final door was closed on February 17 of this year when the Supreme Court 
denied certiorari, 376 U.S. 903. 

Much of the foregoing information has been gleaned from the file in 
appellant's prior appeal, No. 17051, q.v. This Court can, of course, take 
judicial notice of its own files and records. See also Tr. 80-82, 91, 111, 
3A2-3A3. 
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A certified copy of the order was transmitted the next day to 
the District Court (Tr. 82) and was filed in that court the 
same day (Tr. 121). The order was presented to the Chief 
Judge in open court on April 9, 1963. Appellant was not pres- 
ent, and the court declared a forfeiture of his bond and ordered 
a bench warrant issued for his arrest (Tr. 121). 


Evidence at trial 


The testimony of two Government witnesses showed that 
appellant had notice of the revocation of his bond not later 
than May 1, 1963. James N. Menendez, Deputy Clerk of this 
Court, testified that he received a telephone call at his office 
on that date from appellant, who said that he was calling from 
New York. Appellant told him “that he had just learned that 
an order had been entered by our Court revoking his bail, and 
that he was quite surprised that such an order had been en- 
tered” (Tr. 83). Mr. Menendez told him the reasons for the 
order as set forth in the order itself, explaining that the Court 
had sent copies of earlier notices and orders to him at five dif- 
ferent addresses, all of which he had furnished to the Court, 
and that the correspondence had all been returned with the 
notation “not found” or “unknown” (Tr. 83-84). Appellant 
professed surprise and shock at what had happened and asked 
Mr. Menendez for advice as to what he could do “to get the 
matter straightened out.” Mr. Menendez informed appellant 
that in his position he could not advise him and suggested that 
appellant get in touch with the United States Attorney’s of- 
fice (Tr. 84-85). Appellant said to Mr. Menendez, “I am 
anxious to get this matter straightened out as quickly as pos- 
sible, because you know at this time I can be picked up.” Mr. 
Menendez said that this was true (Tr. 84). Appellant then 
stated that he was “quite willing” to give Mr. Menendez his 
current address in New York, and Mr. Menendez asked that 
appellant also inform the Court of his whereabouts by letter 
so that it might be made a matter of record. At Mr. Menendez’ 
suggestion, appellant’s call was then transferred to Mr. Frank 
Q. Nebeker, an Assistant United States Attorney and Chief of 
the Appellate Division of the United States Attorney’s office 
(Tr. 85). Mr. Menendez testified that at no time during the 
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conversation did he tell appellant that he was granting him 
reinstatement of his appeal or a stay of the order revoking his 
bond, explaining that he had no power to do so (Tr. 85). Ques- 
tioned regarding the applicability of Rules 26 and 27 of the 
Rules of this Court, he answered: 


The order [of April 4] that I read to you directed the 
Clerk to issue a copy of that order revoking the order 
committing him to bail and dismissing the appeal, di- 
rected the clerk to issue a certified copy of that order 
to the District Court forthwith. There would be no 
stay in view of that order. (Tr. 86) 


On cross-examination Mr. Menendez explained that ordinarily 
a judgment is not issued until fifteen days have elapsed after 
jts entry so as to enable the losing party to file a petition for 
rehearing pursuant to Rule 26. Appellant’s case, however, 
was an exception because the Court had directed the issuance 
of the order forthwith, and as a consequence its issuance 
had not been withheld for the usual fifteen-day period For 
this reason Rule 27(d), which provides that a petition for re- 
hearing shall operate as a stay of the judgment, did not apply 
in appellant’s case (Tr. 98-105). There was never @ stay in 
effect at any time after the issuance of the April 4 order (Tr. 
86). 

Mr. Nebeker testified that he also had received a telephone 
call at his office from appellant on the afternoon of May 1, 1968. 
Appellant stated to Mr. Nebeker that he had learned of the 
dismissal of his appeal and that he wanted to have it reinstated. 
Mr. Nebeker asked him whether he knew that the order ad- 
mitting him to bail pending appeal had been revoked; appel- 
Jant said that he was not aware of the revocation, so Mr. Ne- 
beker “informed him of that fact during the conversation” 
(Tr. 138). Appellant told Mr. Nebeker that he desired to “co- 
operate” (“that was the way he put it”) (Tr. 139), and Mr. 


*The fifteen days, of course, were up on April 19. But even if appellant 
had filed his motion for reinstatement within fifteen days, it would not 
have made any difference. 

“Q, © * * [I}f the petition for reinstatement had been received within 
fifteen days of April 4, then would Rule 26 and Rule 27(d) have appplied? 

A. In the ordinary case, yes, but not in this case. Rule 27 does not apply.” 
(Tr. 105) 
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Nebeker suggested that the best way to do so was to surrender 
himself to the nearest office of the FBI and then to notify his 
bondsman. Mr. Nebeker asked appellant where he was, in- 
forming him that the United States Attorney’s office had tried 
in vain to get in touch with him at numerous places during the 
pendency of the appeal. Appellant gave him “a New York 
address where he was then—according to what he said on the 
phone,” * assuring Mr. Nebeker that he could be located at that 
address in the future for service of any future pleadings (Tr. 
139-140). 

A Deputy Clerk of the District Court and a Deputy United 
States Marshal testified as to appellant’s execution of his appeal 
bond on August 8, 1962; the revocation of that bond by this 
Court on April 4. 1963; the receipt of the order of revocation by 
the District Court, the declaration of the forfeiture, and the 
issuance of a bench warrant on April 9, 1963, for appellant’s 
arrest; and the transmittal of that warrant to the United States 
Marshal’s office in New York upon receipt of information that 
appellant was living there (Tr. 120-126). Mr. Roser, the Dep- 
uty Clerk, was asked a question on cross-examination regarding 
the setting aside of the forfeiture on July 9, but before he 
could answer the Government objected on the ground that the 
question was irrelevant. The court sustained the objection 
(Tr. 122).° 

Willard E. Ahrens, a special agent of the FBI in New York, 
testified that on April 30, 1963, he had gone to Apartment 12-E 
in the Chalfonte Hotel at 200 West 70th Street, New York, 
where he had a conversation with appellant’s wife." He told 


‘Presumably this was 200 West 70th Street, Apartment 12-E. (See Tr. 
150, 178.) Appellant had also given this address to Mr. Menendez (Tr. 
293). 

* See also Tr. 185, 348-350. The order of July 9 setting aside the forfeit- 
ure may be found in the Appendix, infra. 

*There was some dispute as to appellant's marital status, specifically 
whether the woman in question was legally married to appellant. Mention 
was made of the fact that appellant had been previously married to another 
woman and that the first marriage had not been terminated by divorce 
(Tr. 214-215). The court nevertheless permitted the witness to refer to 
the woman at the Chalfonte as Mrs. Franco, and later in the trial the court 
expressed concern that the question of the validity of the marriage not be 
raised (Tr. 357). Accordingly, appellee will refer to her herein as appel- 
lant’s wife. 
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her that 2 warrant had been issued for appellant’s arrest and 
that his appeal bond had been revoked (Tr. 205). Appellant 
was not at the apartment, and Agent Ahrens left his name and 
telephone number with appellant’s wife. She had told the 
agent that she was “in constant phone communication” with 
her husband, talking with him “frequently on a daily basis, 
almost,” and he left his name and number with her in the hope 
that she could “convince” appellant to call him (Tr. 242). 
The agent, however, did not really expect appellant to call 
(Tr. 246). Agent Ahrens continued his investigation through- 
out the month of May and most of June, returning to the hotel 
every day. On some of these visits he spoke with appellant’s 
wife, informing her “on each and every occasion” that the war- 
rant was still outstanding for appellant’s arrest (Tr. 207); on 
other occasions he maintained a surveillance and did not com- 
municate with the wife (Tr. 213, 247-248). To his knowledge 
appellant never returned to the Chalfonte after April 30 (Tr. 
248). Appellant’s wife moved away around the fifteenth of 
June (Tr. 206, 234-235), and Agent Ahrens lost track of her 
for a few days. He picked up her trail again, however (Tr. 
235-237), and on June 23 he followed her to the Earl Hotel in 
Jersey City (Tr. 253, 257-258), where he found appellant reg- 
istered under the name of Bennett (Tr. 208).’? Agent Ahrens 
and another FBI agent from Newark (Tr. 276-277) went back 
to the Earl Hotel the following day, June 24, and there placed 
appellant under arrest (Tr. 208, 260-261). 

Appellant was his own sole witness. He admitted from the 
witness stand that on April 30, 1963,* his wife had told him on 
the telephone about Agent Ahrens’ visit and the substance of 
their conversation. Specifically, he testified that his wife had 
relayed to him the information that his appeal had been dis- 
missed and that she said, “Further than that, your bail has 


T Witnesses from the Earl Hotel (Tr. 271-273) and from the Greystone 
Hotel at 91st Street and Broadway in New York (Tr. 264-266) testified that 
appellant had been a guest at their respective hostelries on dates in May 
and June of 1963. On both occasions he had registered as J. Bennett and 
had given an address in Hartford, Connecticut. 

* Appellant at first insisted it was May 1 (Tr. 290), but he later gave the 
correct date (Tr. 297-298, 318). 


7 


been revoked as a consequence of the appeal being dismissed” 
(Tr. 290). She gave him the agent’s name and telephone 
number, but he decided to call the Court and the United States 
Attorney’s office instead. His version of the call to the Clerk’s 
office differed significantly from that of Mr. Menendez. Appel- 
lant testified that Mr. Menendez had told him that his appeal 
had been dismissed without prejudice to his filing for reinstate- 
ment. Appellant continued: 


I said I would like to get leave to file for reinstatement 
immediately. He said you can have it. 

“Now that the subject has come up, I have been 
authorized to give it to you when you applied for it.” 
(Tr. 291) 


Mr. Menendez, according to appellant’s testimony, had told 
him that the Court had given him “leeway” by wording its 
order of dismissal ° so as to permit him to file a motion for re- 
instatement. “There did not seem to be any question but that 
it would be granted, both in the wording of the Court, and then 
also from my conversation with Mr. Menendez” (Tr. 294). 
Then, testifying about the telephone conversation with Mr. 
Nebeker, appellant did not mention anything about Mr. Neb- 
eker’s suggestion that he turn himself in to the FBI,” al- 
though he did admit he was aware that his bail had been re- 
voked and that as a result he “was in a very difficult position” 
(Tr. 297). Appellant testified that he was under the impres- 
sion that his telephone calls to Mr. Menendez and Mr. Nebeker 
would operate to stay the execution of the warrant for his 
arrest (Tr. 295). A moment later, however, he stated (Tr. 
297) that at the time of the phone calls he did not know about 
the provisions of this Court’s rules, particularly Rule 27(d), 
upon which he relied very heavily throughout the trial. The 
main theory of his defense was that he lacked the necessary 
intent to violate the bail-jumping statute because of his mis- 


* Appellant had previously characterized it as “a pretty friendly order” 
(Tr. 195). 

* Appellant's version of that part of the conversation was as follows: 

“I should say, in deference to the testimony given here, that he did say 
that ordinarily people in such circumstances surrendered. He did say that. 
However, he said, “Let me look into your case; I will let you know.’ 

So, that was the conclusion of the conversation.” (Tr. 299) 
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taken belief that his telephone calls on May 1 and his subse- 
quent pleadings and correspondence with the Court were suf- 
ficient to amount to a petition for rehearing so as to bring into 
effect Rule 27(d). Appellant explained his presence at the 
Greystone Hotel under an assumed name by saying that he 
had taken a room there to display the merchandise of various 
companies which he represented as a manufacturer’s agent (Tr. 
305-307). He had registered under the name of Bennett for 
“business reasons” (Tr. 315): the name of his own firm was 
the Bennett-Frank Corporation, and his customers generally 
called him Mr. Bennett. No explanation was forthcoming, 
however, for his use of the same assumed name at the Earl 
Hotel in Jersey City, where he had stayed with his wife and 
children. On cross-examination appellant again admitted that 
he learned on April 30 from his wife that his appeal had been 
dismissed and his appeal bond revoked (Tr. 330). 


STATUTE INVOLVED 


Title 18, § 3146, United States Code, provides: 


Whoever, having been admitted to bail for appear- 
ance before any United States commissioner or court of 
the United States, incurs a forfeiture of the bail and 
wilfully fails to surrender himself within thirty days 
following the date of such forfeiture, shall, if the bail 
was given in connection with a charge of felony or 
pending appeal or certiorari after conviction of any of- 
fense, be fined not more than $5,000 or imprisoned not 
more than five years, or both; or, if the bail was given 
in connection with a charge of committing a misde- 
meanor, or for appearance as & witness, be fined not 
more than $1,000 or imprisoned not more than one year, 
or both. 

Nothing in this section shall interfere with or pre- 
vent the exercise by any court of the United States of 
its power to punish for contempt. 


9 
RULES INVOLVED 


Rule 46(f), Federal Rules of Criminal Procedure, provides: 


Forfeiture. 

(1) Declaration. If there is a breach of condition of 
a bond, the district court shall declare a forfeiture of 
the bail. 

(2) Setting Aside. The court may direct that a for- 
feiture be set aside, upon such conditions as the court 
may impose, if it appears that justice does not require 
the enforcement of the forfeiture. 

(3) Enforcement. When a forfeiture has not been 
set aside, the court shall on motion enter a judgment 
of default and execution may issue thereon. By enter- 
ing into a bond the obligors submit to the jurisdiction of 
the district court and irrevocably appoint the clerk of 
the court as their agent upon whom any papers affect- 
ing their liability may be served. Their liability may 
be enforced on motion without the necessity of an in- 
dependent action. The motion and such notice of the 
motion as the court prescribes may be served on the 
clerk of the court, who shall forthwith mail copies to 
the obligors to their last known addresses. 

(4) Remission. After entry of such judgment, the 
court may remit it in whole or in part under the condi- 
tions applying to the setting aside of forfeiture in para- 
graph (2) of this subdivision. 


Rule 26(a) of the Rules of this Court, prior to the amend- 
ment of May 25, 1964,” provided: 


A petition for rehearing may be filed with the clerk, 
when accompanied by proof of service on the adverse 
party, within fifteen days after judgment or decision, 
unless the time is shortened or enlarged by the court or 
a judge thereof. Such petition must be printed and 
signed and 25 copies thereof furnished. It must briefly 
and distinctly state its grounds, and be supported by a 


“The amendment relates to the manner of printing a petition for rehear- 
ing and is not pertinent to the issues raised in this case. 
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certificate of counsel to the effect that is presented in 
good faith and not for delay. A petition for rehearing 
is not subject to oral argument, unless ordered by the 
court. 


Rule 27(d) of the Rules of this Court provides: 


If a petition for rehearing or for modification of judg- 
ment be filed within the time fixed by Rule 26, the Clerk 
shall not transmit a copy of the opinion and certified 
copy of the judgment, or issue a mandate in the case if 
same be required by this rule or be directed by the court, 
until 3 days after the denial of such petition. If rehear- 
ing is granted the judgment shall be vacated. 


SUMMARY OF ARGUMENT 


Appellant argues that because the court in its discretion set 
aside the forfeiture of his bond after appellant had been ap- 
prehended, his conviction for bail jumping cannot stand. He 
assigns as error the exclusion by the trial court of evidence 
pertaining to the setting aside of the forfeiture. Relying on 
a Ninth Circuit case (the only case thus far to construe 18 
US.C. § 3146), appellant maintains that the effect of the set- 
ting aside of the forfeiture is necessarily to eliminate one ele- 
ment of the offense. But the very case on which appellant 
relies draws a distinction which is fatal to his contention. 
There the appellant himself had moved to set aside the for- 
feiture, and the court held that absent some condition in the 
order it should be construed in his favor in all respects. In the 
case at bar, however, the forfeiture was set aside on the motion 
of appellant’s surety, and the order itself clearly indicates that 
it was intended solely for the surety’s benefit. Appellant can- 
not be permitted to derive any incidental advantage from the 
court’s generosity to his surety. The case on which appellant 
relies does not support his position. 

Appellant further makes the specious contention that his 
conviction cannot stand because he allegedly never received 
notice of the forfeiture of his bond as distinct from notice of 
its revocation. But knowledge of the forfeiture is not an ele- 
ment of the offense. Appellant’s conviction was based on hie 
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wilful failure to surrender himself after the forfeiture had been 
incurred. He admitted both on and off the witness stand that 
he had received notice of the revocation; even if he had not 
conceded the fact, the evidence abundantly showed that he 
had such notice. This was sufficient to put him under a duty to 
inquire further, and had he done so, he would have readily 
learned of the forfeiture. Appellant can quite properly be 
charged with notice of any fact to which such inquiry would 
have led. In any event, lack of notice is no defense to the 
charge of which appellant was convicted. His claim that he 
was laboring under a misapprehension of this Court’s rules is 
equally insubstantial. The fact remains that appellant knew 
at the time of his release on bond that he had a duty to sur- 
render if for any reason his appeal was dismissed; he admitted 
as much on the stand. When he learned of the dismissal of 
his appeal, he did not surrender himself but went into hiding 
for almost two months until he was arrested by the FBI. The 
evidence clearly showed that appellant knowingly and inten- 
tionally—ze., wilfully—failed to surrender himself in violation 
of the statute. The reason for his failure to comply with the 
law is immaterial, so long as he knew what he was doing. 


ARGUMENT 


1. The setting aside of the forfeiture does not affect the valid- 
ity of appellant’s conviction, and evidence thereof was 
properly excluded 

(Tr. 172, 185, 348-350) 


On July 9, 1963, the forfeiture of appellant’s bond was set 
aside by the District Court, and the penalty was remitted.” 


“Rule 46(f), F. R. Crim. P., gives the trial court discretion to remit a 
forfeiture either in whole or in part. United Benefit Fire Ins, Co. of Omaha 
v. United States, 306 F. 2d 325 (9th Cir. 1962) ; Larson v. United States, 296 
F. 2d 167 (8th Cir. 1961) ; Stanton v. United States, 226 F. 2d 822 (9th Cir. 
1955) ; United States v. Davis, 202 F. 2d 621 (7th Cir.), cert. denied, 345 U.S. 
998 (1953) ; see United States v. Mack, 295 U.S. 480, 489 (1935). The refusal 
of a court to grant a remission will be set aside only where there has been 
an abuse of discretion. Dudley v. United States, 242 F. 2d 656 (5th Cir. 
1957) ; Smaldone v. United States, 211 F. 2d 161 (10th Cir. 1954). Before 
the enactment of the Federal Rules, however, the exercise of any discretion 
by the courts was severely limited by statute. Compare Continental Cas. 
Co. v. United States, 314 U.S. 527 (1942), with United States v, Smith, 5 
F.R.D. 274 (W.D. Ky. 1946). 
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Appellant argues that because this occurred prior to his indict- 
ment in the instant case, his conviction for bail jumping is 
necessarily invalid, and that the trial court committed error 
in excluding evidence of the setting aside of the forfeiture. 
Authority in this area is meager, to say the least, but the one 
case upon which appellant relies actually favors the appellee. 

That case is Migdol v. United States, 298 F. 2d 513 (9th Cir. 
1961). In Migdol the appellant had incurred a forfeiture of 
bond pending sentence, and when he later reappeared in court 
for sentencing, the court set aside the forfeiture. He was sub- 
sequently indicted for a violation of 18 U.S.C. § 3146, of which 
he was convicted. Beyond this, however, the cases differ. In 
vacating Migdol’s conviction the court took pains to point out 
that the forfeiture had been set aside “upon motion of appel- 
Jant. and not upon motion of his sureties * * *.” 298 F.2d at 
515. This was the decisive factor. The Government had 
argued that the provisions of Rule 46(f)(2), F.R. Crim. P., 
were intended for the benefit of the sureties and that the rule 
should not protect Migdol from prosecution for bail jumping. 
The court noted, however, that the order had been entered 
upon motion of the appellant, not the sureties, and the order 
was unconditional. 


Had the court not intended appellant to enjoy the ben- 
efits of the setting aside of the forfeiture, he was author- 
ized by Rule 46(f)(2) to impose conditions, one of 
which could have been that his order operate only for 
the benefit of the sureties, and not appellant. 298 F.2d 
at 516. 


In the instant case, by contrast, the order itself recites that 
it is entered on motion of the surety. Moreover, it is abun- 
dantly clear from the most casual reading of the order that it 
was intended for the sole benefit of the surety and that the 
surety’s motion was granted because he had reimbursed the 
United States Marshal for his costs in bringing appellant back 
to the District of Columbia from New Jersey. This is exactly 
the kind of case of which the court speaks in Migdol and which 
Migdol itself is not. The superficial resemblance between 


* See Appendix, infra. 
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the two cases is illusory. The forfeiture of Migdol’s bond was 
set aside on his own motion and for his own benefit, thus pro- 
tecting him from subsequent prosecution for bail jumping. In 
the instant case, however, appellant himself had nothing to do 
with the setting aside of the forfeiture,’* and the Migdol case 
is not applicable. 


2. The evidence showed that appellant received oral notice 
from three different persons of the revocation of his bond, 
and appellant admitted receiving such notice; it was thus 
unnecessary to prove that appellant had notice of the actual 
forfeiture 
(Tr. 3-4, 47, 79-86, 91, 97-105, 118-122, 137-140, 145-148, 
153, 203-209, 212, 217-219, 255, 281, 290-292, 297-299, 329- 
332, 342-343) 


Agent Ahrens testified (Tr. 205, 212, 218-219) that he had 
told appellant’s wife on April 30, 1963, that appellant’s appeal 
had been dismissed, that his appeal bond had been revoked, 
and that there was a bench warrant outstanding for his arrest. 
Appellant admitted both on direct examination (Tr. 290, 298) 
and on cross-examination (Tr. 330) that his wife had passed 
this information on to him by telephone the same day. Both 
Mr. Menendez and Mr. Nebeker testified that appellant called 
them on May 1. Appellant told Mr. Menendez that he had 
“just learned” of the Court’s order revoking his bail and ex- 
pressed surprise and shock, whereupon Mr. Menendez “ex- 
plained to him the reasons that were furnished in the order 
why the Court had entered such an order” (Tr. 83). Mr. 
Nebeker testified (Tr. 138) that he told appellant that his bond 
had been revoked and, in response to appellant’s offer to “co- 
operate,” suggested that appellant surrender himself to the 
FBI and immediately notify his bondsman (Tr. 139). Appel- 
lant admitted (Tr. 153) that he had received oral notice of 
the revocation from Mr. Nebeker but equivocated (Tr. 299) 
with regard to Mr. Nebeker’s recommendation that he sur- 
render himself. This Court has in its file in No. 17051 a “Mo- 
tion to Reinstate Appeal and Vacate Order Which Revoked 
Appellant’s Bail * * * and [for] Immediate Stay of Mandate 


Appellant was not even present in the courtroom when the proceedings 
began (Tr. 349). 
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While Foregoing Is Pending” (emphasis added), filed May 31, 
1963,° wherein appellant admitted having knowledge of the 
dismissal of his appeal and of the revocation of his bail. Now 
for the first time he argues that his conviction cannot stand 
because there was no evidence that he ever received notice of 
the forfeiture of the bond * as distinct from notice of the revo- 
cation. This contention is frivolous. 

“The offense of bail jumping under Title 18 U.S.C. § 3146 in- 
volves two elements. First, the person charged must have in- 
curred a forfeiture of his bail, and second, he must wilfully fail 
to surrender himself within 30 days following the date of such 
forfeiture.” Migdol v. United States, supra at 515 (footnote 
omitted). The indictment charged appellant in the language 
of the statute: “* * * did wilfully fail to surrender himself 
within thirty (30) days following the date of said forfeiture 
* * *” Nocourt has yet construed the word “wilfully” as used 
in this statute,” but the word is not wanting for definition else- 
where. The meaning of “wilful” or “wilfully” must of course 
depend to some extent upon the context in which it is found. 
United States v. Murdock, 290 U.S. 389 (1933) ; cf. Spies v. 
United States, 317 U.S. 492 (1943) (“wilfully” in two different 
but related sections of the Internal Revenue Code construed 


3 See also Tr. 91. Attached to that motion as “Exhibit D” is a so-called 
“true copy” of a letter dated March 6, 1963, purporting to inform the Court 
of appellant’s change of address to 200 West 70th Street, New York. There 
is nothing to indicate that the original of that letter was ever received by 
the Court, if indeed it ever existed. It is nowhere to be found in the Court’s 
file. 

% Contrary to appellant’s mistaken assertion (Brief for Appellant, 12), 
there was proof of the fact of forfeiture not only in the testimony of Mr. 
Roser (Tr. 121) but in the docket of the criminal case itself, which was 
introduced into evidence as Government's Exhibit No. 3 (Tr. 281). 

Appellant makes a rather offhand constitutional argument that “the stat- 
ute must be construed to mean that an essential element of the offense is 
that the person affected has been given notice of the forfeiture” (Brief for 
Appellant, 15). The cases which he cites, particularly Lanzetta v. New 
Jersey, 306 U.S. 451 (1939), are interesting but not in point. They stand 
for the proposition that a conviction under a statute which itself does not 
give adequate notice that the conduct charged is proscribed as a crime 
amounts to a violation of due process. Such is not the case here. 

The Migdol case, supra, appears to be the only case to date in which & 
court has construed the statute in any respect whatsoever. 


rc 
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two different ways). A good general definition has been pro- 
vided by Judge Learned Hand, speaking with his wonted crystal 
clarity: 


The word “wilful,” even in criminal statutes, means no 
more than that the person charged with the duty knows 
what he is doing. It does not mean that, in addition, he 
must suppose that he is breaking the law. American 
Surety Co. of New York v. Sullivan, 7 F. 2d 605, 606 
(2d Cir. 1925), cited with approval in Townsend v. 
United States, 68 App. D.C. 223, 95 F. 2d 352, cert. 
denied, 303 US. 664 (1938). 


Appellant was charged by the statute with the duty of surren- 
dering himself within thirty days after the forfeiture. Even 
assuming arguendo that the thirty days did not begin to run 
until he first received notice of the revocation, and giving ap- 
pellant the benefit of this assumption which the statute does 
not permit, the thirty-day grace period would have expired 
on May 31.* He did not surrender himself on or before that 
date; in fact, he never surrendered at all but had to be arrested. 

Since wilfulness is an element of the offense, the burden of 
proving that appellant acted wilfully was on the Government. 
That burden was fully sustained. There was abundant evi- 
dence from which the jury could legitimately find that appel- 
lant’s conduct from April 30 until his arrest on June 24 reflected 
a deliberate intent on his part not to appear or to surrender 
himself according to the terms of his bond.” Evil motive or 
purpose is not a necessary ingredient. Licavoli v. United 
States, 111 U.S. App. D.C. 11, 294 F. 2d 207, cert. denied, 366 
US. 936 (1961). All that the Government needed to prove 
was that appellant's failure to surrender was deliberate and 
intentional, the result of some act of commission or omission on 
his part. Appellant knew what he was doing; that was enough. 


™ See Rule 45(a), F.R. Crim, P. 

* Appellant testified on cross-examination that he had signed his bond 
without reading it (Tr. 331-332). Appellee finds this statement extremely 
difficult to believe, particularly from a man with three years of legal educa- 
tion (Tr. 4, 47). Aside from the fact that a person is presumed to know 
the contents of any paper he signs, appellant had admitted a few moments 
earlier (Tr. 330) that he knew when he was released on bond in August of 
1962 that if the appeal was dismissed for any reason he had a duty to 
surrender. 
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‘American Surety Co. of New York v. Sullivan, supra; People v. 
Davis, 168 Misc. 511, 5 N.Y. 2d 411 (N.Y. Ct. Gen. Sess. 
1938). Compare United States v. Clatterbuck, 26 F. Supp. 297 
(D. Md. 1939) (default held to be negligent but not wilful). 
Appellant continues to complain, as he did at trial, that he 
never received proper notice even of the revocation of his bond, 
in that no official writing or document advising him of the 
revocation ever reached him. Assuming arguendo the truth of 
this allegation, it is of no consequence whatever. The oral 
notice which he received from Mr. Menendez, from Mr. 
Nebeker, and from his own wife was sufficient to apprise him 
of the situation and to impose upon him a duty to inquire 
further. Certainly the information which he received from 
these sources would arouse apprehension in an ordinary mind 
and prompt a person of average prudence to make inquiry. 
This is enough to constitute notice. Paganelli v. Swendsen, 50 
Wash. 2d 304, 311 P. 2d 676 (1957). This being the case, 
appellant can be held even to have had notice of the forfeiture 
itself. When a person has knowledge of enough information 
to lead him to a fact, he can be deemed cognizant of that fact. 
Whatever is sufficient to excite the attention and call for inquiry 
is notice of everything to which such inquiry might lead. 
Wood v. Carpenter, 101 U.S. 135, 141 (1879) ; Universal C.I.T. 
Corp. v. Courtesy Motors, Inc., 8 Utah 2d 275, 333 P. 2d 628 
(1959). In any event, lack of notice is no defense for failure 
to appear as required under the terms of the bond. A New 
York court, construing a statute * virtually identical in sub- 
stance to 18 U.S.C. § 3146, has so held. People v. Davis, supra; 
ef. State v. Shell, 242 Iowa 260, 45 N.W. 2d 851 (1951). 
Throughout his trial appellant maintained that he believed 
that his activities with regard to the filing of a motion for rein- 
statement of his appeal, beginning with his telephone call to 
Mr. Menendez, operated to suspend the effect of the dismissal 


“A person who has been admitted to bail in connection with a charge 
of felony and who wilfully fails to appear as required and thereby incurs 
a forfeiture of his bail is guilty of a felony if he does not appear or surrender 
himself within thirty days.” N.Y. Pena, Law §1694-a. By amendment 
enacted in 1935 (after the date of the offense with which Davis was charged) 
the word “wilfully” was removed from the statute. N.Y. Sess. Laws 1935, 
ch. 275. 
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order until the Court acted on his motion. He argues that 
“his understanding of the rules of this Court made him secure 
in his belief that he was not, as a result of the dismissal of the 
appeal, obligated to surrender himself” (Brief for Appellant, 
17). Although it is reassuring to learn that appellant was thus 
relieved of his apprehensions, the fact remains that he was mis- 
taken in “his understanding of the rules of this Court.” The 
order dismissing the appeal and revoking appellant’s bail was 
self-executing and became effective immediately upon its trans- 
mittal to the District Court. Rule 27(d), upon which appel- 
lant claims steadfastly to have relied, did not apply to his case, 
as Mr. Menendez explained in his testimony (Tr. 86, 97-105). 
A mistake of law on the part of a person accused of an offense 
does not constitute justification for his act. Sinclair v. United 
States, 279 U.S. 263, 299 (1929); Townsend v. United States, 
supra. The reason for appellant’s failure to comply with the 
law is immaterial, so long as it was intentional and not a mere 
inadvertence or accident. Fields v. United States, 82 U.S. App. 
D.C. 354, 164 F. 2d 97 (1947), cert. denied, 332 U.S. 851 (1948). 
Appellant had ample notice of the revocation of his bond and 
for almost two months thereafter wilfully failed to surrender 
himself. Ignorantia legium neminem excusat. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 
Danie, A. REZNECK, 
Joun A. Terry, 
Assistant United States Attorneys. 


APPENDIX 


[Filed July 9, 1963] 
In the United States District Court for the District of Columbia 


Criminal No. 429-61 


Unitep STATES 
Vv. 


JoHN R. Franco 


Order Setting Aside Forfeiture of Bail Bond, and for Remitter 
of Penalty 


Upon consideration of the oral motion of the surety to set 
aside the forfeiture of the bond in the above-entitled case and 
for remitter of the penalty thereunder, and after hearing upon 
the merits, it is by the Court this 9th day of July, 1963, 

Orperep, That the forfeiture of the bail bond in the sum of 
Three Thousand Dollars ($3,000.00), forfeited on the 9th day 
of April, 1963, be and is hereby set aside; and it is further 

Orperep, That the Clerk of this Court pay to Harold F. 
Hawken, attorney for the United Bonding Insurance Company, 
the sum of Three Thousand Dollars ($3,000.00), the surety hav- 
ing paid the United States Marshal his costs of returning the 
defendant to the District of Columbia from Newark, New Jer- 
sey, payment to be made to the said Harold F. Hawken, attor- 
ney for the United Bonding Insurance Company, forthwith and 
upon the entry of this Order. 

Cxar.es F. McLaucHuin, 
Judge. 
No objection. 
F. G. Smrrxson, 
Asst. US. Atty. 
Paid 7-12-63, A. H. 
(21) 
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